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58 CALIFORNIA LAW REVIEW 

the doctrine thus laid down, the duties being performed by this 
clerk were a necessary part of the proper performance of the defen- 
dant's functions as an interstate carrier. 

That the clerk, while on his way across the yards to the train, 
was engaged in interstate commerce, though not yet actually taking 
the data, seems to be unquestionable. It has been held that when- 
ever the employee is doing that which under his contract of em- 
ployment, he is bound to do, he is in the service of his employer. 7 
The clerk had already entered upon the performance of his duties and 
was as much engaged in interstate commerce as he would be in passing 
from one car to another. 

H. C. K. 

Constitutional Law: Tenement House Act of 1911: Police 
Power. — Article 1, Section XI of the State Constitution requires 
that all laws of a general nature shall be of -a uniform operation. 

Section 85 of the Tenement House Act 1 requires that, before any 
building hereafter constructed as, or altered into a tenement house, 
shall be occupied for human habitation, a certificate to the effect that 
the building complies with all the requirements of the act must 
be issued by the health department. No such requirement is made 
concerning tenement houses already in existence, and occupied as 
such. The Supreme Court has held that this section of the act is 
not repugnant to the Constitution. 2 The petitioner in the case re- 
ferred to contended that the act was unconstitutional because 
it makes an unjustifiable discrimination between building erected after 
the passage of the act, and those used as tenements theretofore. 
Much reliance was placed by petitioner upon certain cases holding 
invalid ordinances forbidding the further acquirement of land for 
cemetery purposes, but permitting burials to be made in lots 
already used for cemetery purposes, 8 and upon a case holding invalid 
an ordinance forbidding the erection of a building to be used as a 
livery stable, but permitting buildings already in use as livery stables 
to continue in such use. 4 

The court in deciding the Bohen case said that the act sought 
to be prohibited was the burial of a human body; until such an 
offense had been committed, the purchase of the lot could not be made 
the basis of a crime. This case is therefore, clearly distinguishable 
from the Stoltenberg case. Had the ordinance forbidden the further 
acquiring of property for cemetery purposes but permitted bodies 
already buried to remain so, it would probably have been held valid, 
and would have been very similar to the tenement house law, 



7 Lawphere v. Oregon R. & N. Co., (1912) 196 Fed. 336. 

1 Statutes, 1911, page 860. 

2 In Re Stoltenberg, (Aug. 22, 1913) 46 Cal. Dec. 103. 

3 Ex parte Bohen, (1896) 115 Cal. 372, 47 Pac. 55: County of 
Los Angeles v. Hollywood Cemetery Co., (1899) 124 Cal. 344, 57 Pac. 
153. 

*Ex parte Dondero, (1912) 19 Cal. App. 66, 124 Pac. 884. 
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which permits existing institutions to remain as they are, but 
extends no further privileges. The Hollywood Cemetery case made 
the same ruling with reference to an almost identical ordinance, and 
the Dondero case was decided on the authority of the two cemetery 
cases. 

The statute in question involves an exercise of the state's police 
power. It makes a discrimination between those having a certain 
kind of invested property, and those who have not as yet, but may 
in the future, have the same kind of property. In other words it makes 
a distinction with reference to time. While an exception in favor of 
the one as against the other will, of course, create a discrimina- 
tion in the operation of the measure, such discrimination may be a 
dictate of equity, and may be demanded by a due regard for constitu- 
tional rights. 6 It has been held in California that the legislative 
power as a general rule is the exclusive judge of what is or is 
not hurtful; 5 and also that the legislative body may look to the future 
as well as to present conditions in order to preserve the public 
health and welfare. 8 

The assumption of police power which the legislature has made 
in this case would seem to be fully justified by decisions of other 
states as well as by those of California. The legislature has been 
held to have the power to regulate the height of buildings in Massa- 
chusetts, 8 and in Maryland. 9 It has the power to discriminate with 
reference to time, in the case of previously established medical practi- 
tioners as against new practitioners in Illinois, 10 in Minnesota, 11 in 
Missouri, 12 in Oregon, 13 and in Kansas. 1 * There is even an intimation 
in a New York decision that it may so discriminate between a liquor 
dealer already established, and one not yet established. 15 

A number of decisions have been made upon the relation of the 
fourteenth amendment of the U. S. Constitution to the police power 
of the state. It has been held that the amendment was not designed 
to interfere with the power of the State to prescribe regulations to 
promote the health etc. of the people. 16 Every doubt will be resolved 
ia favor of the law's validity if its constitutionality be questioned. 17 

C. H. T. Jr. 



5 Freund on Police Power, Sec. 683. 
«In re Linehan, (1887) 72 Cal. 114, 13 Pac. 170. 
7 Odd Fellows Cemetery Ass'n v. San Francisco, (1903) 140 Cal. 
226, 73 Pac. 987. 

s Welch v. Swasey, (1907) 193 Mass. 364, 79 N. E. 745. 

9 Cochran v. Preston, (1908) 108 Md. 220, 15 Ann. Cas. 1048. 

10 Williams v. People, (1887) 121 111. 84, 11 N. E. 881. 
"State v. Van der Sluis, (1889) 42 Minn. 129, 43 N. W. 789. 
"State v. Hathaway, (1893) 115 Mo. 36, 21 S. W. 1081. 
"State v. Randolph, (1892) 23 Ore. 74, 31 Pac. 201. 

14 State v. Creditor, (1890) 44 Kan. 565, 24 Pac. 346. 

15 In re Hawkins, (1900) 165 N. Y. 188, 58 N. E. 884. 
"Mugler v. Kansas, (1887) 123 U. S. 623, 663. 
"State v. Moore, (1889) 104 N. C. 714, 10 S. E. 143. 



